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EOL^AL  EMPLOYMENT  OPPORTUNITY 
COMMtSSrON 

29  CFR  Part  1605 

Guidelmes  on  Discrimination  Because 
of  Refrgton 

AGEt*CY;  Equal  Employment  Opportunity 

Commission. 

action:  Final  guidelines. 

SUMWARV:  The  Equal  Employment 
Opportunity  Commission  is  revising  its 
Guidelines  on  Discrimination  Because 
of  Religion  in  response  to  public 
confusion  concerning  the  duty  of 
employers  and  labor  organizations  to 
reasonably  accommodate  the  religious 
practices  of  employees  and  prospective 
employees.  These  Guidelines  clarify  this 
duty  in  an  effort  to  protect  employees 
and  prospective  employees  from  being 
discriminated  against  because  of  their 
religious  practices  or  beliefs. 

EFFECTIVE  DATE:  November  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Danart,  Acting  Director,  or  Raj  K. 
Gupta,  Supervisory  Attorney,  Office  of 
Policy  Implementation,  Room  4002,  2401 
E  Street,  NW.,  Washington,  D.C.  20506: 
(202)  634-7060. 

SUFRLEMENTARV  INFORMATION: 

I  Background 

Section  701lj)  of  Title  VII  of  the  Civil 
Rights  Ad  of  1964,  as  amended,  creates 
an  obligation  to  provide  reasonable 
accommodation  for  the  religious 
practices  of  an  employee  or  prospective 
employee  unless  to  do  so  would  create 
an  undue  hardship.  In  1977,  the  Supreme 
Court  rendered  its  decision  in  Trans 
World  Airlines,  Inc.  v.  Hardison,  432 
U.S.  63  (1977).  The  Court’s  interpretation 
of  an  undue  hardship  led  to  much 
confusion  in  the  employment  sector.  It 
left  employers,  employees  and  labor 
organizations  unclear  as  to  the  extent  of 
the  statutory  duty  under  Title  VII  to 
provide  reasonable  accommodation  for 
the  religious  practices  of  an  employee  or 
prospective  employee.  The  Commission 
held  public  informational  hearings  on 
this  issue  in  April  and  May  of  1978  in 
New  York  City,  Los  Angeles  and 
Milwaukee.  The  hearings  established  . 
that  the  public  desired  clarification  of 
the  Guidelines  and  that  many  employers 
had  developed  alternative  methods  for 
accommodating  the  religious  practices 
of  their  employees  and  prospective 
employees  which  could  generally  be 
used  by  other  employers.*  To  allow 


‘The  transcript  of  the  hearings  can  be  examined 
by  the  public  at:  The  Equal  Employment 
Opportunity  Commission,  2401  E  Street.  NW., 
Washinpion  D  C.  ZO-SOS. 


interested  persons  an  opportunity  to 
participate  in  all  stages  of  its  rulemaking 
process  and  in  compliance  with 
Executive  Order  12044  (43  FR  12661. 
March  24, 1978,  as  amended  by  E.O. 

12221,  45  FR  44249,  July  1, 1980),  the 
Commission  noticed  its  intent  to  review 
its  current  Guidelines  on  Discrimination 
Because  of  Religion  (44  FR  6200,  January 
31, 1979).  On  September  14, 1979,  the 
Commission  published  a  proposed 
revision  (44  FR  53706)  of  its  Guidelines 
which  appear  at  29  CFR  1605.  The 
Proposed  Guidelines  were  published  for 
public  comment  for  90  days. 

These  Guidelines  are  a  significant 
regulation  under  Executive  Order  12044. 
There  are  no  regulatory  burdens  or 
record  keeping  requirements  necessary 
for  compliance  with  the  Guidelines.  The 
Commission  has  determined  that  they 
will  not  have  a  major  impact  on  the 
economy  and  that  a  regulatory  analysis 
is  not  necessary. 

In  compliance  with  Executive  Order 
12067  (43  FR  28967,  July  5, 1978),  the 
Commission  has  consulted  with  the 
representatives  of  the  necessary  federal 
departments  and  agencies  on  the 
revision  of  its  Guidelines. 

II.  An  Overview  of  the  Guidelines 

A.  The  Obligation  to  Reasonably 
Accommodate  Religious  Practices. 

These  Guidelines  set  forth  the 
underlying  principle  of  the  Guidelines 
being  superseded  and  of  Section  701(j) 
of  Title  VII  of  the  Civil  Rights  Act.  The 
principle  is:  failure  to  reasonably 
accommodate  the  religious  practices  of 
an  employee  or  prospective  employee  is 
an  unlawful  employment  practice;  and 
employers,  labor  organizations  and 
other  entities  covered  by  Title  Vll 
(collectively  referred  to  as  "employer”) 
have  an  obligation  to  accommodate 
religious  practices,  unless  they  can 
demonstrate  that  accommodation  would 
result  in  undue  hardship. ' 

The  obligation  to  accommodate  begins 
when  an  individual  notifies  the 
employer  of  the  need  for  an 
accommodation.  Once  notified,  the 
employer  should  consider  the  available 
alternatives  for  accommodating  the 
religious  practices  of  the  individual 
involved.  If  there  is  more  than  one 
alternative  available  which  would  not 
cause  undue  hardship,  the  employer 
must  offer  the  alternative  which  would 
least  disadvantage  the  employment 
opportunities  of  the  individual  requiring 
the  accommodation.® 

B.  Alternatives  for  Accommodating 
Religious  Practices.  The  Guidelines 
include  examples  of  alternatives  which 


'Seclion  ie05.2(b). 
^Section  1606.2(o]. 


an  employer  should  consider  when  an 
individual’s  religious  practices  conflict 
with  the  employer’s  work  schedule.  The 
examples  suggest  the  use  of  voluntary 
substitutes  and  swaps,  flexible 
scheduling,  lateral  transfer  and  change 
of  job  assignment.® 

'The  Guidelines  specifically  address 
the  accommodation  of  religious 
practices  which  do  not  permit  an 
individual  to  join  or  pay  dues  lo  a  labor 
organization.* 

The  principles  of  the  Guidelines  also 
apply  to  the  accommodation  of  other 
religious  practices,  such  as  practices 
concerning  dietary  requirements,  dress 
and  other  grooming  habits,  observation 
of  a  mourning  period  for  a  deceased 
relative,  and  prohibition  of  medical 
examinations.® 

C.  Undue  Hardship.  If  any  employer 
refuses  to  accommodate  an  individual’s 
religious  practices,  it  must  justify  the 
refusal  by  demonstrating  that  undue 
hardship  would  in  fact  result  from  each 
available  alternative,®  In  determining 
whether  an  accommodation  would 
require  more  than  a  de  minimis  cost, 
and,  therefore,  constitute  undue 
hardship,  the  Commission  will  give  due 
consideration  to  the  identifiable  cost  in 
relation  to  the  size  and  operating  cost  of 
the  employer,  and  the  number  of 
individuals  who  actually  need  the 
accommodation.® ’The  Guidelines 
recognize  that  generally,  under 
Hardison,  the  regular  payment  of 
premium  wages  would  constitute  undue 
hardship.®  However,  the  Commission 
will  presume  that  the  infrequent  or 
temporary  payment  of  premium  wages 
and  the  payment  of  administrative  costs 
are  not  more  than  de  minimis  and  do  not 
constitute  undue  hardship.®  A  mere 
assumption  that  many  others,  with  the 
same  belief  as  the  individual  seeking 
accommodation,  may  also  need  an 
accommodation,  is  not  sufTicienI  to 
prove  undue  hardship  in  the  case  of  that 
particular  individual. 

In  reference  to  the  Hardison  holding 
on  seniority,”  the  Guidelines  state  that 
there  would  be  undue  hardship  if  an 
accommodation  required  a  variance 
from  a  bona  fide  seniority  system.  They 
also  make  it  clear  that,  under  Title  Vll. 
employers  and  unions  may  include 
provisions  in  a  collective  bargaining 
agreement  which  allow  for  voluntary 


’Section  1605.2(cl)(l). 

‘Section  1605.2(d)(2). 

’Section  16a5.2(d)(l). 

’Section  1605.2(c)(1). 

’Section  1605.(2)(e)(l). 
“'Hardison,  supra,  432  U.S.  at  84 
’Section  1605.2(e)(1). 

'"Section  1605.2(c)(1). 
"Hardison,  supra,  432  U  S.  at  60 
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substitutes  and  swaps  as  a  means  of 
accommodating  religious  practices. 

D.  Selection  Practices.  The 
Guidelines  address  two  selection 
practices  which  tend  to  exclude 
individuals  from  employment 
opportunities  because  of  their  religious 
beliefs:  (1)  the  scheduling  of  tests  and 
other  selection  procedures  at  a  time 
when  an  individual  cannot  attend 
because  of  this  or  her  religious 
practices;*®  and  (2)  inquiries  which 
determine  an  applicant’s  availability  to 
work  during  an  employer's  scheduled 
working  hours. 

If  an  individual  cannot  take  a  test  or 
comply  with  some  other  selection 
procedure  because  it  is  scheduled  at  a 
time  which  conflicts  with  his  or  her 
religious  practices,  the  employer  has  an 
obligation  to  make  a  reasonable 
accommodation,  for  example,  by 
allowing  the  person  to  take  the  test  at 
another  time. 

Based  on  testimony  from  the  hearings, 
discussions  with  representatives  of 
organizations  interested  in  the  issue  of 
religious  discrimination,  and  comments 
from  the  public  on  the  proposed 
Guidelines,  the  Commission  concludes 
that  the  use  of  pre-selection  inquiries 
which  determine  an  applicant’s 
availability  has  an  exclusionary  effect 
on  persons  whose  religious  practices 
conflict  with  an  employer’s  working 
hours.  An  employer  must,  therefore, 
justify  the  use  of  these  inquiries  by 
business  necessity. 

E.  “Religious"  Nature  of  a  Practice  or 
Belief.  The  Guidelines  do  not  confine 
the  definition  of  religious  practices  to 
theistic  concepts  or  to  traditional 
religious  beliefs.  The  definition  also 
includes  moral  and  ethical  beliefs. 

Under  the  Guidelines,  a  belief  is 
religious  not  because  a  religious  group 
professes  that  belief,  but  because  the 
individual  sincerely  holds  that  belief 
with  the  strength  of  traditional  religious 
views.  This  definition  is  based  on  the 
Supreme  court  decisions  in  Seeger  *'*  and 
Welsh^^  and  on  the  standard  applied  in 
Commission  Decisions.*® 

HI.  Analysis  of  Public  Comments  and 
Changes  to  the  Guidelines  as  Proposed 

During  the  90  day  public  comment 
period,  the  Commission  received 
approximately  350  comments  from 
employers,  religious  organizations, 
business  associations,  labor 
organizations,  and  private  individuals. 
About  one-half  of  the  comments 


''^Section  1605.3(a). 

•’Section  1605.3(b). 

United  States  v.  Seeger.  380  L'.S.  163  (1965). 
•’  IVeish  V.  United  States,  398  U  S.  333  (1970). 
•*  Section  1606.1. 


supported  the  proposed  Guidelines. 

Most  of  these  comments  were  from 
individuals  and  organizations  that 
observe  the  Sabbath  from  sunset  on 
Friday  to  sunset  on  Saturday.  These 
commentators  described  many  personal 
experiences  of  alleged  discrimination 
and  emphasized  that,  if  adopted,  the 
proposed  Guidelines  would  greatly 
decrease  the  incidence  of  religious 
discrimination  in  the  future.  In  contrast, 
the  criticism  of  the  proposed  Guidelines 
came  mostly  from  employers  and 
business  associations. 

The  following  is  an  analysis  of  the 
major  comments  received  and  the 
changes  made  to  the  proposed 
Guidelines  because  of  these  comments. 
For  each  section  of  the  final  Guidelines, 
the  analysis  describes  the  major  public 
comments,  the  substantive  changes  and, 
finally,  the  structural  changes,  such  as 
the  incorporation  of  all  substantive 
footnotes  into  the  text  of  the  Guidelines. 

Section  1605.1 — “Religious" Nature  of 
a  Practice  or  Belief.  Some  commentators 
criticized  the  definition  of  religious 
practices  as  being  too  broad  and  vague, 
and  felt  that  determining  whether  a 
person’s  belief  was  sincerely  held  would 
be  difficult.  They  also  believed  that  the 
standard  which  the  Supreme  Court 
developed  in  the  leading  selective 
service  decisions,  Seeger  and  Welsh, 
was  an  inappropriate  standard  for  Title 
VII.  The  Commission  has  not  made  any 
substantive  changes  to  this  section 
because  the  definition  is  well 
established  by  court  decisions  under 
Title  VII  and  by  Commission  Decisions. 
(See  Overview  HE.) 

Structural  changes:  proposed  footnote 
1  is  now  incorporated  into  the  text  as 
the  last  sentence  of  this  section. 

Footnote  2  of  the  proposed  Guidelines  is 
now  footnote  1. 

Section  1605.2 — Reasonable 
Accommodation  Without  Undue 
Hardship. 

(a)  Purpose.  The  Commission  did  not 
receive  any  comments  on  this  sub¬ 
section.  Therefore,  no  substantive 
changes  have  been  made. 

Structural  changes:  footnote  3  of  the 
proposed  Guidelines,  quoting  Section 
701(j)  of  Title  VII,  has  been  eliminated 
as  unnecessary.  Footnote  4  of  the 
proposed  Guidelines  is  now 
incorporated  into  the  text. 

(b)  Duty  to  Accommodate.  No 
comments  were  received  on  this  sub¬ 
section.  Therefore,  there  are  no 
substantive  changes. 

Structural  changes:  the  two  sentences 
of  proposed  §  1605.2(b)(1)  are  now  sub¬ 
sections  (1)  and  (2)  respectively. 
Proposed  footnote  5  is  now  footnote  2. 
Proposed  footnote  6  is  now  incorporated 
into  the  text  as  sub-section  (3). 


(c)  Reasonable  Accommodation.  This 
new  sub-section  combines  §  160S.2(b)(2) 
and  (c)(2)  of  the  proposed  Guidelines. 
Many  commentators  objected  to  the 
requirement  in  proposed  §  1605.2(b)(2) 
that  an  employer  must  "explore  all 
possible  methods  of  reasonable 
accommodation.”  They  felt  that  the 
word  “explore”  was  vague  and  that  the 
obligation  “to  explore  all  possible 
methods”  was  too  onerous.  The  new 
§  1605.2(c)(1)  clarifies  the  Commission's 
position  that  an  employer's  obligation  to 
reasonably  accommodate  an 
individual’s  religious  practices  involves 
a  consideration  of  available  alternative 
methods  of  accommodation;  and  that 
where  an  employer  refuses  to 
accommodate,  it  must  show  that  undue 
hardship  would  in  fact  result  ft'om  each 
available  method  of  accommodation. 

Some  commentators  believed  that  the 
requirement  in  proposed  §  1605.2(c)(2)  to 
“adopt  the  alternative  which  least 
disadvantages  the  individual”  would  be 
inconsistent  with  Hardison.  In  response 
to  these  comments,  §  1605.2(c)(2)  has 
been  revised.  It  now  states  the  criteria 
the  Commission  will  use  to  determine 
whether  an  accommodation  is 
reasonable.  It  is  consistent  with 
Hardison  and  with  general  Title  VII 
principles,  the  employer  does  not  have 
to  offer  an  alternative  which  would 
cause  undue  hardship.  However,  when 
there  is  more  than  one  means  of 
accommodation  which  would  not  cause 
undue  hardship,  the  employer  must  offer 
the  alternative  which  least 
disadvantages  the  employment 
opportunities  of  the  individual  being 
accommodated. 

Some  commentators  thought  the 
Guidelines  should  state  that  employees 
have  a  duty  to  cooperate  in  the  making 
of  a  reasonable  accommodation. 

Because  neither  Section  701(j),  nor  any 
other  Section  of  Title  VII,  imposes  such 
an  obligation  on  the  employee,  the 
Commission  does  not  deem  it 
warranted. 

(d)  Alternatives  for  Accommodating 
Religious  Practices.  In  response  to  the 
comments,  the  words  “must  explore” 
have  been  substituted  by  the  words 
“should  consider”. 

Some  commentators  objected  to  the 
use  of  the  word  “satisfactory”  when 
referring  to  voluntary  substitutes. 
Therefore,  in  place  of  “satisfactory”,  the 
final  Guidelines  now  use  the  phrase 
“substantially  similar  qualifications”, 
which  is  the  same  phrase  as  that  used  in 
the  Commission’s  1967  Guidelines  at  29 
CFR  §  1605.1(b).  **  The  word  “swap”  has 
been  added  to  the  subtitle  “Voluntary 


•’32  FR  10298  duly  13,  r9W). 
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Substitutes”  in  response  to  the 
comments. 

Stnioiural  changes;  Proposed 
§  1605.2(c)  is  renumbered  as  §  1605.2(d). 
Footnote  7  of  the  proposed  Guidelines  is 
now  footnote  4.  Footnote  8  of  the 
proposed  Guidelines  has  been 
eliminated. 

(e)  Undue  Hardship. 

(1)  Cost — Several  commentators 
argued  that  the  test  of  de  minimis  in 
Hardison  is  actual,  not  relative,  cost  and 
that  factors  such  as  the  size  and 
operating  cost  of  the  employer  as  stated 
in  §  1605.2(e)(1),  should  not  be 
considered  in  determining  cost.  The 
Commission  has  reviewed  this  sub¬ 
section  in  light  of  the  comments  and 
Finds  that  it  is  consistent  with  the 
holding  in  Hardison.  However,  in 
response  to  the  comments,  it  has  now 
been  clarified  that  when  investigating  a 
charge,  the  Commission  will  presume 
that  the  infrequent  or  temporary 
payment  of  premium  wages,  and  the 
payment  of  administrative  costs  do  not 
constitute  more  than  a  de  minimis  cost. 
The  language  in  the  proposed  Guidelines 
in  this  regard  was  misunderstood  as 
suggesting  that  the  incurring  of  these 
costs  would  always  be  viewed  as  de 
minimis. 

(2)  Seniority.  Some  employers 
mentioned  tlust  the  unilateral 
implementation  by  the  employer  of 
suggested  methods  of  accommodation, 
such  as  voluntary  substitutes,  flexible 
scheduling,  lateral  transfer  and  change 
of  job  assignment  could  violate  a 
seniority  plause  in  a  collective 
bargaining  agreement.  The  language  in 
this  sub-section  has  been  revised  to 
make  it  clear  that  where  such 
accommodation  requires  a  variance 
from  a  bona  fide  seniority  system,  it 
would  be  considered  as  creating  an 
undue  hardship. 

Structural  changes:  In  the  proposed 
Guidelines,  this  was  sub-section  (d)  of 
§  1605.2.  It  is  now  sub-section  (e). 

Section  1605.3 — Selection  Practices. 
This  section  is  derived  from  §  1605.2(e) 
(1)  and  (2)  of  the  proposed  Guidelines. 
Sub-section  (a)  is  the  same  as  proposed 
§  1605.2(e)(1).  No  comments  were 
received  on  this  sub-section,  and  no 
changes  have  been  made. 

Sub-section  (b)  was  §  1605.2(e)(2)  of 
the  proposed  Guidelines.  This  sub¬ 
section  also  incorporates  the  substance 
of  footnotes  9  and  10.  The  sub-section 
has  been  rewritten  to  state  the 
Commission’s  conclusion  that  the  use  of 
pre-selection  inquiries  into  an 
applicant's  availability  has  an 
exclusionary  effect  on  the  employment 
opportunities  of  persons  with  certain 
religious  practices.  The  new  language  of 
this  sub-section  clarifies  that  unless  an 


employer  can  show  that  its  use  of  these 
inquiries,  in  fact,  did  not  have  an 
exclusionary  effect  on  its  employees  or 
prospective  employees,  it  must  justify 
the  use  by  business  necessity.  It  also 
suggests  an  alternative  selection 
procedure  which  would  have  a  lesser 
exclusionary  effect.  Under  this 
procedure,  an  employer  could  ask  about 
an  applicant’s  availability  to  work 
during  the  normal  work  hours  apart 
from  any  required  absences  for  religious 
needs;  and  after  offering  the  position, 
but  before  hiring  the  applicant,  it  may  . 
inquire  whether  the  applicant’s  religious 
practices  would  affect  his  or  her 
availability  in  order  to  determine 
whether  an  accommodation  is  possible. 
Many  employers  objected  to  this 
alternative  which  was  stated  in  footnote 
10  of  the  proposed  Guidelines.  They 
emphasized  their  need  to  know,  at  the 
beginning  of  the  selection  process,  when 
an  individual  is  available  to  work.  The 
Commission  believes  that  this 
alternative  is  important  and  has  left  it  in 
the  Hnal  Guidelines.  In  an  overwhelming 
number  of  cases,  the  decision  by  an 
employer  to  offer  an  employment 
opportunity  is  likely  to  remain 
unaffected  by  the  post-offer  information 
on  the  need  for  a  religious 
accommodation.  In  those  infrequent 
instances  where  the  job  is  offered  to  an 
applicant  who  then  states  his  or  her 
need  for  a  work  schedule 
accommodation  because  of  religious 
practices,  an  employer  may  be  either 
able  to  accommodate  the  need  or  offer 
the  job  to  another  qualified  applicant. 
Because  of  the  infrequency  of  such 
situations  and  the  minimal  time  required 
in  offering  the  job  to  another  applicant 
where  the  desired  accommodation  is  not 
possible,  the  Commission  believes  that 
the  suggested  method  would  normally 
serve  the  employer’s  legitimate  business 
interest,  and  also  avoid  unduly 
restricting  the  equal  employment 
opportunities  for  the  religious  observers. 

Appendix  Ato%%  1605.2  and  1605.3 — 
Background  Information.  No  substantive 
changes  to  the  appendix  were 
necessary.  Footnote  11  of  the  proposed 
Guidelines  is  now  footnote  5  in  the 
appendix. 

Dated:  October  28, 1980. 

Eleanor  Holmes  Norton, 

Chair,  Equal  Employment  Opportunity 
Commission. 

Accordingly,  the  Guidelines  of  the 
EEOC,  29  CFR  Part  1605,  are  revised  to 
read  as  follows: 


PART  1605~GUIDELINES  ON 
DISCRIMINATION  BECAUSE  OF 
RELIGION 

Sec. 

1605.1  "Religious”  nature  of  e  practice  or 
belief. 

1605.2  Reasonable  accommodation  without 
undue  hardship  as  required  by  Section 
701(1)  of  Title  VII  of  the  Civil  Rights  Act 
of  1964. 

1605.3  Selection  practices. 

Appendix  A  to  §§  1605.2  and  1605.3 

Background  information. 

Authority:  Title  VII  of  the  Civil  Rights  Act 
of  1964,  as  amended,  42  U.S.C.  2000e  et  seq. 

§  1605.1  “Religious”  nature  of  a  practice 
or  belief. 

In  most  cases  whether  or  not  a 
practice  or  belief  is  religious  is  not  at 
issue.  However,  in  those  cases  in  which 
the  issue  does  exist,  the  Commission 
will  define  religious  practices  to  include 
moral  or  ethical  beliefs  as  to  what  is 
right  and  wrong  which  are  sincerely 
held  with  the  strength  of  traditional 
religious  views.  This  standard  was 
developed  in  United  States  v.  Seeger, 

380  U.S.  163  (1965)  and  Welsh  v.  United 
States.  398  U.S.  333  (1970).  The 
Commission  has  consistently  applied 
this  standard  in  its  decisions. '  'The  fad 
that  no  religious  group  espouses  such 
beliefs  or  the  fact  that  the  religious 
group  to  which  the  individual  professes 
to  belong  may  not  accept  such  belief 
will  not  determine  whether  the  belief  is 
a  religious  belief  of  the  employee  or 
prospective  employee.  The  phrase 
“religious  practice”  as  used  in  these 
Guidelines  includes  both  religious 
observances  and  practices,  as  stated  in 
Section  701(j),  42  U.S.C.  2000e(j). 

§  1605.2  Reasonable  accommodation 
without  undue  hardship  as  required  by 
Section  701(j)  of  Title  VII  of  the  Civil  Rights 
Act  of  1964. 

(a)  Purpose  of  this  section. 

This  section  clarifies  the  obligation 
imposed  by  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended,  (sections 
701(j),  703  and  717)  to  accommodate  the 
religious  practices  of  employees  and 
prospective  employees.  "This  section 
does  not  address  other  obligations  under 
Title  VII  not  to  discriminate  on  grounds 
of  religion,  nor  other  provisions  of  Title 
VII.  This  section  is  not  intended  to  limit 
any  additional  obligations  to 
accommodate  religious  practices  which 
may  exist  pursuant  to  constitutional,  or 
other  statutory  provisions;  neither  is  it 
intended  to  provide  guidance  for 
statutes  which  require  accommodation 
on  bases  other  than  religion  such  as 
§  503  of  the  Rehabilitation  Act  of  1973. 


'  See  CD  76-104  (1976),  CCH  |6500:  CD  71-2620 
(1971),  CCH  1)6283;  CD  71-779  (1970),  CCH  1)6180. 
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The  legal  principles  which  have  been 
developed  with  respect  to 
discrimination  prohibited  by  Title  VII  on 
the  bases  of  race,  color,  sex,  and 
national  origin  also  apply  to  religious 
discrimination  in  all  circumstances  other 
than  where  an  accommodation  is 
required. 

(b)  Duty  to  accommodate. 

(1)  Section  701(j)  makes  it  an  unlawful 
employment  practice  under  §  703(a)(1) 
for  an  employer  to  fail  to  reasonably 
accommodate  the  religious  practices  of 
an  employee  or  prospective  employee, 
unless  the  employer  demonstrates  that 
accommodation  would  result  in  undue 
hardship  on  the  conduct  of  its  business.* 

(2)  Section  701(j)  in  conjunction  with 
§  703(c),  imposes  an  obligation  on  a 
labor  organization  to  reasonably 
accommodate  the  religious  practices  of 
an  employee  or  prospective  employee, 
unless  the  labor  organization 
demonstrates  that  accommodation 
would  result  in  undue  hardship. 

(3)  Section  1605.2  is  primarily  directed 
to  obligations  of  employers  or  labor 
organizations,  which  are  the  entities 
covered  by  Title  VII  that  will  most  often 
be  required  to  make  an  accommodation. 
However,  the  principles  of  Section 
1605.2  also  apply  when  an 
accommodation  can  be  required  of  other 
entities  covered  by  Title  VII,  such  as 
employment  agencies  (§  703(b))  or  joint 
labor-management  committees 
controlling  apprecticeship  or  other 
training  or  retraining  (§  703(d)).  (See.  for 
example,  §  1605.3(a)  "Scheduling  of 
Tests  or  Other  Selection  Procedures.") 

(c)  Reasonable  Accommodation. 

(1)  After  an  employee  or  prospective 
employee  notifies  the  employer  or  labor 
organization  of  his  or  her  need  for  a 
religious  accommodation,  the  employer 
or  labor  organization  has  an  obligation 
to  reasonably  accommodate  the 
individual’s  religious  practices.  A 
refusal  to  accommodate  is  justified  only 
when  an  employer  or  labor  organization 
can  demonstrate  that  an  undue  hardship 
would  in  fact  result  from  each  available 
alternative  method  of  accommodation. 

A  mere  assumption  that  many  more 
people,  with  the  same  religious  practices 
as  the  person  being  accommodated,  may 
also  need  accommodation  is  not 
evidence  of  undue  hardship. 

(2)  When  there  is  more  than  one 
method  of  accommodation  available 
which  would  not  cause  undue  hardship, 
the  Commission  will  determine  whether 
the  accommodation  offered  is 
reasonable  by  examining: 


-See  Trans  World  .Airlines.  Inc.  v.  Hardison.  432 
IJ.S.  C3.  74  (1977). 


(i)  The  alternatives  for 
accommodation  considered  by  the 
employer  or  labor  organization;  and 

(ii)  The  alternatives  for 
accommodation,  if  any,  actually  offered 
to  the  individual  requiring 
accommodation.  Some  alternatives  for 
accommodating  religious  practices  might 
disadvantage  the  individual  with  respect 
to  his  or  her  employment  opportunites, 
such  as  compensation,  terms, 
conditions,  or  privileges  of  employment. 
Therefore,  when  there  is  more  than  one 
means  of  accommodation  which  would 
not  cause  undue  hardship,  the  employer 
or  labor  organization  miist  offer  the 
alternative  v\^ich  least  disadvantages 
the  individual  with  respect  to  his  or  her 
employment  opportunities. 

(d)  Alternatives  for  Accommodating 
Religious  Practices. 

(1)  Employees  and  prospective 
employees  most  frequently  request  an 
accommodation  because  their  religious 
practices  conflict  with  their  work 
schedules.  The  following  subsections 
are  some  means  of  accommodating  the 
conflict  between  work  schedules  and 
religious  practices  which  the 
Commission  believes  that  employers 
and  labor  organizations  should  consider 
as  part  of  the  obligation  to 
accommodate  and  which  the 
Commission  will  consider  in 
investigating  a  charge.  These  are  not 
intended  to  be  all-inclusive.  There  are 
often  other  alternatives  which  would 
reasonably  accommodate  an 
individual’s  religious  practices  when 
they  conflict  with  a  work  schedule. 

There  are  also  employment  practices 
besides  work  scheduling  which  may 
conflict  with  religious  practices  and 
cause  an  individual  to  request  an 
accommodation.  See.  for  example,  the 
Commission’s  finding  number  (3)  from 
its  Hearings  on  Religious  Discrimination, 
in  Appendix  A  to  §  §  1605.2  and  1605.3. 
The  principles  expressed  in  these 
Guidelines  apply  as  well  to  such 
requests  for  accommodation. 

(i)  Voluntary  Substitutes  and 
"Swaps”. 

Reasonable  accommodation  without 
undue  hardship  is  generally  possible 
where  a  voluntary  substitute  with 
substantially  similar  qualifications  is 
available.  One  means  of  substitution  is 
the  voluntary  swap.  In  a  number  of 
cases,  the  securing  of  a  substitute  has 
been  left  entirely  up  to  the  individual 
seeking  the  accommodation.  The 
Commission  believes  that  the  obligation 
to  accommodate  requires  that  employers 
and  labor  organizations  facilitate  the 
securing  of  a  voluntary  substitute  with 
substantially  similar  qualifications. 

Some  means  of  doing  this  which 
employers  and  labor  organizations 


should  consider  are:  to  publicize  policies 
regarding  accommodation  and  voluntary 
substitution;  to  promote  an  atmosphere 
in  which  such  substitutions  are 
favorably  regarded:  to  provide  a  central 
file,  bulletin  board  or  other  means  for 
matching  voluntary  substitutes  with 
positions  for  which  substitutes  are 
needed. 

(ii)  Flexible  Scheduling. 

One  means  of  providing  reasonable 
accommodation  for  the  religious 
practices  of  employees  or  prospective 
employees  which  employers  and  labor 
organizations  should  consider  is  the 
creation  of  a  flexible  work  schedule  for 
individuals  requesting  accommodation. 

The  following  list  is  an  example  of 
areas  in  which  flexibility  might  be 
introduced:  flexible  arrival  and 
departure  times;  floating  or  optional 
holidays;  flexible  work  breaks;  use  of 
lunch  time  in  exchange  for  early 
departure;  staggered  work  hours;  and 
permitting  an  employee  to  make  up  time 
lost  due  to  the  observance  of  religious 
practices.  * 

(iii)  Lateral  Transfer  and  Change  of 
Job  Assignments. 

When  an  employee  cannot  be 
accommodated  either  as  to  his  or  her 
entire  job  or  an  assignment  within  the 
job,  employers  and  labor  organizations 
should  consider  whether  or  not  it  is 
possible  to  change  the  job  assignment  or 
give  the  employee  a  lateral  transfer. 

(2)  Payment  of  Dues  to  a  Labor 
Organization. 

Some  collective  bargaining 
agreements  include  a  provision  that 
each  employee  must  join  the  labor 
organization  or  pay  the  labor 
organization  a  sum  equivalent  to  dues. 
When  an  employee’s  religious  practices 
to  not  permit  compliance  with  such  a 
provision,  the  labor  organization  should 
accommodate  the  employee  by  not 
requiring  the  employee  to  join  the 
organization  and  by  permitting  him  or 
her  to  donate  a  sum  equivalent  to  dues 
to  a  charitable  organization. 

(e)  Undue  Hardship. 

(1)  Cost. 

An  employer  may  assert  undue 
hardship  to  justify  a  refusal  to 
accommodate  an  employee’s  need  to  be 
absent  from  his  or  her  scheduled  duty 
hours  if  the  employer  can  demonstrate 
that  the  accommodation  would  require 
"more  than  a  de  minimis  cosf’.^The 
Commission  will  determine  what 
constitutes  "more  than  a  de  minimis 
cost"  with  due  regard  given  to  the 


^On  September  29. 1978,  Congress  emicled  such  a 
provision  for  the  accommodation  of  Federal 
employees'  religious  practices.  See  Pub.  L  95-390.  5 
U.S.C.  5550a  "Compensatory  Time  Off  for  Religious 
Observances." 

*  Hardison,  supra.  432  U.S.  at  84. 
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identifiable  cost  in  relation  to  the  size 
and  operating  cost  of  the  employer,  and 
the  number  of  individuals  who  will  in 
fact  need  a  particular  accommodation. 

In  general,  the  Commission  interprets 
this  phrase  as  it  was  used  in  the 
Hardison  decision  to  mean  that  costs 
similar  to  the  regular  payment  of 
premium  wages  of  substitutes,  which 
was  at  issue  in  Hardison,  would 
constitute  undue  hardship.  However,  the 
Commission  will  presume  that  the 
infrequent  payment  of  premium  wages 
for  a  substitute  or  the  payment  of 
premium  wages  while  a  more  permanent 
accommodation  is  being  sought  are 
costs  which  an  employer  can  be 
required  to  bear  as  a  means  of  providing 
a  reasonable  accommodation.  Further, 
the  Commission  will  presume  that 
generally,  the  payment  of  administrative 
costs  necessary  for  providing  the 
accommodation  will  not  constitute  more 
than  a  de  minimis  cost.  Administrative 
costs,  for  example,  include  those  costs 
involved  in  rearranging  schedules  and 
recording  substitutions  for  payroll 
purposes. 

(2)  Seniority  Rights.  Undue  hardship 
would  also  be  shown  where  a  variance 
from  a  bona  fide  seniority  system  is 
necessary  in  order  to  accommodate  an 
employee’s  religious  practices  when 
doing  so  would  deny  another  employee 
his  or  her  job  or  shih  preference 
guaranteed  by  that  system.  Hardison, 
supra,  432  U.S.  at  80.  Arrangements  for 
voluntary  substitutes  and  swaps  (see 
paragraph  (d)(l](i)  of  this  section)  do  not 
constitute  an  undue  hardship  to  the 
extent  the  arrangements  do  not  violate  a 
bona  fide  seniority  system.  Nothing  in 
the  Statute  or  these  Guidelines 
precludes  an  employer  and  a  union  from 
including  arrangements  for  voluntary 
substitutes  and  swaps  as  part  of  a 
collective  bargaining  agreement. 

§  1605.3  Selection  practices. 

(a)  Scheduling  of  Tests  or  Other 
Selection  Procedures.  When  a  test  or 
other  selection  procedure  is  scheduled 
at  a  time  when  an  employee  or 
prospective  employee  cannot  attend 
because  of  his  or  her  religious  practices, 
the  user  of  the  test  should  be  aware  that 
the  principles  enunciated  in  these 
guidelines  apply  and  that  it  has  an 
obligation  to  accommodate  such 
employee  or  prospective  employee 
unless  imdue  hardship  would  result. 

(b)  Inquiries  Which  Determine  An 
Applicant’s  Availability  to  Work  During 
An  Employer’s  Scheduled  Working 
Hours. 

(1)  The  duty  to  acconunodate  pertains 
to  prospective  employees  as  well  as 
current  employees.  Consequently,  an 
employer  may  not  permit  an  applicant’s 


need  for  a  religious  accommodation  to 
affect  in  any  way  its  decision  whether  to 
hire  the  applicant  unless  it  can 
demonstrate  that  it  cannot  reasonably 
accommodate  the  applicant’s  religious 
practices  without  undue  hardship. 

(2)  As  a  result  of  the  oral  and  written 
testimony  submitted  at  the 
Commission’s  Hearings  on  Religious 
Discrimination,  discussions  with 
representatives  of  organizations 
interested  in  the  issue  of  religious 
discrimination,  and  the  comments 
received  from  the  public  on  these 
Guidelines  as  proposed,  the  Commission 
has  concluded  that  the  use  of  pre¬ 
selection  inquiries  which  determine  an 
applicant’s  availability  has  an 
exclusionary  effect  on  the  employment 
opportunities  of  persons  with  certain 
religious  practices.  The  use  of  such 
inquiries  will,  therefore,  be  considered 
to  violate  Title  VII  imless  the  employer 
can  show  that  it: 

(i)  Did  not  have  an  exclusionary  effect 
on  its  employees  or  prospective 
employees  needing  an  accommodation 
for  the  same  religious  practices;  or 

(ii)  Was  otherwise  justified  by 
business  necessity. 

Employers  who  believe  they  have  a 
legitimate  interest  in  knowing  the 
availability  of  their  applicants  prior  to 
selection  must  consider  procedures 
which  would  serve  this  interest  and 
which  would  have  a  lesser  exclusionary 
effect  on  persons  whose  religious 
practices  need  accommodation.  An 
example  of  such  a  procedure  is  for  the 
employer  to  state  the  normal  work  hours 
for  the  job  and,  after  making  it  clear  to 
the  applicant  that  he  or  she  is  not 
required  to  indicate  the  need  for  any 
absences  for  religious  practices  during 
the  scheduled  work  hours,  ask  the 
applicant  whether  he  or  she  is  otherwise 
available  to  work  those  hours.  Then, 
after  a  position  is  offered,  but  before  the 
applicant  is  hired,  the  employer  can 
inquire  into  the  need  for  a  religious 
accommodation  and  determine, 
according  to  the  principles  of  these 
Guidelines,  whether  an  accommodation 
is  possible.  This  type  of  inquiry  would 
provide  an  employer  with  information 
concerning  the  availability  of  most  of  its 
applicants,  while  deferring  until  after  a 
position  is  offered  the  identification  of 
the  usually  small  number  of  applicants 
who  require  an  accommodation. 

(3)  The  Commission  will  infer  that  the 
need  for  an  accommodation 
discriminatorily  influenced  a  decision  to 
reject  an  applicant  when:  (i)  prior  to  an 
offer  of  employment  the  employer 
makes  an  inquiry  into  an  applicant’s 
availability  without  having  a  business 
necessity  justification;  and  (ii)  after  the 


employer  has  determined  the  applicant’s 
need  for  an  accommodation,  the 
employer  rejects  a  qualified  applicant. 
The  burden  is  then  on  the  employer  to 
demonstrate  that  factors  other  than  the 
need  for  an  accommodation  were  the 
reason  for  rejecting  the  qualified 
applicant,  or  that  a  reasonable 
accommodation  without  undue  hardship 
was  not  possible. 

Appendix  A  to  §§  1605.2  and  1605.3 — 
Background  Information 

In  1966,  the  Commission  adopted  guidelines 
on  religious  discrimination  which  stated  that 
an  employer  had  an  obligation  to 
accommodate  the  religious  practices  of  its 
employees  or  prospective  employees  unless 
to  do  so  would  create  a  “serious 
inconvenience  to  the  conduct  of  the 
business".  29  CFR  1605.1(aK2),  31  FR  3870 
(1966). 

In  1967,  the  Commission  revised  these 
guidelines  to  state  that  an  employer  had  an 
obligation  to  reasonably  accommodate  the 
religious  practices  of  its  employees  or 
prospective  employees,  unless  the  employer 
could  prove  that  to  do  so  would  create  an 
“undue  hardship”.  29  CFR  1605.1(b](c],  32  FR 
10298. 

In  1972,  Congress  amended  Title  VII  to 
incorporate  the  obligation  to  accommodate 
expressed  in  the  Commission’s  1967 
Guidelines  by  adding  section  701(j). 

In  1977,  the  United  States  Supreme  Court 
issued  its  decision  in  the  case  of  Trans  World 
Airlines,  Inc.  v.  Hardison,  432  U.S.  63  (1977). 
Hardison  was  brought  imder  section  703(a)(1) 
because  it  involved  facts  occurring  before  the 
enactment  of  Section  701(j).  The  Court 
applied  the  Commission’s  1967  Guidelines, 
but  indicated  that  the  result  would  be  the 
same  under  Section  701(j).  It  stated  that 
Trans  World  Airlines  had  made  reasonable 
efforts  to  accommodate  the  religious  needs  of 
its  employee,  Hardison.  The  Coiurt  held  that 
to  require  Trans  World  Airlines  to  make 
further  attempts  at  accommodations — ^by 
unilaterally  violating  a  seniority  provision  of 
the  collective  bargaining  agreement  paying 
premium  wages  on  a  regular  basis  to  another 
employee  to  replace  Hardison,  or  creating  a 
serious  shortage  of  necessary  employees  in 
another  department  in  order  to  replace 
Hardison — would  create  an  undue  hardship 
on  the  conduct  of  Trans  World  Airlines’ 
business,  and  would  therefore,  exceed  the 
duty  to  accommodate  Hardison. 

In  1978,  the  Commission  conducted  public 
hearings  on  religious  discrimination  in  New 
York  City,  Milwaukee,  and  Los  Angeles  in 
order  to  respond  to  the  concerns  raised  by 
Hardison.  Approximately  150  witnesses 
testified  or  submitted  written  statements.  “ 
The  witnesses  included  employers, 
employees,  representatives  of  religious  and 
labor  organizations  and  representatives  of 
Federal,  State  and  local  govenunents. 

The  Commission  found  from  the  hearings 
that: 


‘The  transcript  of  the  Commission's  Hearings  on 
Religious  Discrimination  can  be  examined  by  the 
public  at:  The  Equal  Employment  Opportunity 
Commission,  2401  E  Street  NW.,  Washington,  D,C, 
20506. 
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(1)  There  is  widespread  confusion 
concerning  the  extent  of  accommodation 
under  the  Hardison  decision. 

(2)  The  religious  practices  of  some 
individuals  and  some  groups  of  individuals 
are  not  being  accommodated. 

(3)  Some  of  those  practices  which  are  not  / 

being  accommodated  are: 

— Observance  of  a  Sabbath  or  religious 
holidays; 

— Need  for  prayer  break  during  working 
hours; 

— Practice  of  following  certain  dietary 
requirements; 

— Practice  of  not  working  during  a 
mourning  period  for  a  deceased  relative; 

— Prohibition  against  medical 
examinations; 

— Prohibition  against  membership  in  labor 
and  other  organizations;  and 

— Practices  concerning  dress  and  other 
personal  grooming  habits. 

(4)  Many  of  the  employers  who  testiHed 
had  developed  alternative  employment 
practices  which  accommodate  the  religious 
practices  of  employees  and  prospective 
employees  and  which  meet  the  employer’s 
business  needs. 

(5)  Little  evidence  was  submitted  by 
employers  which  showed  actual  attempts  to 
accommodate  religious  practices  with 
resultant  unfavorable  consequences  to  the 
employer's  business.  Employers  appeared  to 
have  substantial  anticipatory  concerns  but 
no,  or  very  little,  actual  experience  with  the 
problems  they  theorized  would  emerge  by 
providing  reasonable  accommodation  for 
religious  practices. 

Based  on  these  findings,  the  Commission  is 
revising  its  Guidelines  to  clarify  the 
obligation  imposed  by  Section  701(i]  to 
accommodate  the  religious  practices  of 
employees  and  prospective  employees. 

IFR  Doc.  80-34048  Filed  10-30-80;  8:45  ain| 
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ORDER  NOW! 


Directory 
of  Federal 
Regional 
Structure 

Revised  as  of  May  1 ,  1980 

The  Directory  serves  as  a  guide  to  the  regional 
administrative  structure  of  the  departments  and 
agencies  of  the  Federal  Government. 
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